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education  material. 
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products  and  reduce  operating  expenses,  (2)  to  help  rural  and 
small-town  residents  use  cooperatives  to  develop  rural  resources,  (3)  to 
help  these  cooperatives  expand  their  services  and  operate  more 
efficiently,  and  (4)  to  he^pall  Americans  understand  the  work  of  these 
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Filing  Rail  Grain  Loss  Claims 


■fy  Gene  F.  Miller  - 
Farm  Supplies  Division 

Grain  shippers  annually  sustain  sizeable  grain  losses. 
Farmer  Cooperative  Service  (FCS)  recently  published 
Marketing  Research  Report  766,  entitled  Losses  in 
Transporting  and  Handling  Grain  by  Selected  Grain 
Marketing  Cooperatives.  Based  on  differences  between 
origin  and  destination  weights,  the  report  showed  that 
every  local  elevator  studied  had  some  grain  losses  in  its 
rail  shipments. 


Those  cars  with  losses  showed  an  average  loss  of 
923  pounds.  The  number  of  cars  with  shortages  for 
individual  elevators  ranged  from  5  to  93  percent  of  the 
cars  studied. 

The  report  also  pointed  out  that  managers  of  only 
48  percent  of  the  local  elevators  with  grain  losses  filed 
claims  with  the  carriers.  Many  did  so  only  inter- 
mittently and  then  usually  on  cars  with  particularly 
high  losses. 


THE  WHO-WHEN-WHAT  OF  CLAIM  FILING 


To  file  for  grain  loss  or  damage  is  sometimes  said  to 
be  more  trouble  than  it  is  worth.  But  such  is  not  the 
case  if  by  doing  so  co-ops  can  realize  greater  savings  for 
their  members  by  recouping  losses  through  the  claim 
filing  procedure. 

This  publication,  therefore,  is  designed  to  provide  a 
ready  reference  for  those  interested  in  filing  claims  for 
grain  losses  incurred  during  rail  shipment. 


Who  Files 

It  is  to  the  advantage  of  a  local  co-op  elevator 
operator  to  file  a  claim  himself  or  through  an  agent  on 
any  and  all  legitimate  losses.  Regional  co-ops  normally 
offer  claim  service  to  local  co-op  elevator  members 
without  charge.  Independent  agents  or  claim  bureaus 
provide  claim  service  for  a  fee  that  normally  ranges 
from  25  to  35  percent  of  the  recovered  amount. 

Here  are  some  points  for  the  claimant  to  remember 
about  the  carriers'  responsibilities  and  liabilities: 

—  Carriers  under  the  law  must  consider  each  claim 
on  its  individual  merits.  They  must  also  avoid  all 
discrimination  in  the  treatment  of  claimants  and 
establish  liability  before  payment  is  made. 

—  The  Interstate  Commerce  Act  states  that  carriers 
"shall  be  liable  to  the  lawful  holder  of  the  deUvery 


receipt  or  bill  of  lading  or  to  any  party  entitled  to 
recover  thereon."  This  means  the  shipper,  consignee,  or 
any  other  party  is  authorized  to  file  a  claim  if  he  holds 
title  to  the  goods  at  the  time  loss  or  damage  actually 
occurred. 

—  A  common  carrier  is  regarded  as  an  insurer  of  the 
goods  entrusted  to  its  care  and  custody  for  trans- 
porting them.  It  must  deliver  them  in  the  same 
condition  as  they  are  received.  It  is  liable  for  all  loss, 
damage,  or  injury  occurring  to  the  goods  while  it  holds 
the  goods  in  its  capacity,  as  a  common  carrier,  except 
when  such  loss,  damage,  or  injury  is  caused  by:  (a)  An 
act  of  God;  (b)  an  act  of  the  public  enemy;  (c)  an  act 
of  the  shipper  himself;  (d)  the  inherent  vice  or  nature 
of  the  goods;  (e)  authority  of  law;  or  (f)  natural 
shrinkage  common  to  grain. 


When  to  File 

Section  2(b)  of  the  uniform  Bill  of  Conditions, 
which  is  predicated  on  Section  20,  paragraph  17  of  the 
Interstate  Commerce  Act  applicable  to  rail,  truck,  and 
freight  forwarders,  provides: 

—  Claims  must  be  filed  in  writing  with  the  receiving 
or  delivering  carrier,  or  carrier  issuing  the  bill  of  lading, 
or  carrier  on  whose  line  the  loss  or  damage  occurred, 
within   9   months  after  delivery.  However,  a  claim 


should  be  filed  as  soon  as  practical  after  the  loss 
amount  has  been  determined  and  all  documents  are 
available. 

—  Claimant  may  file  on  the  Standard  Form  (see 
Form  1  on  page  5)  or  by  submitting  a  notice  of  claim, 
a  telegram,  a  letter,  or  other  statement  describing  the 
shipment,  outlining  the  amount  claimed,  giving  specific 
car  involved,  and  setting  forth  the  supporting  facts.  An 
extension  of  the  time  limit  may  be  requested,  but  the 
notice  of  intent  must  be  in  the  hands  of  the  carrier 
before  9  months  expire. 

—  Suits  instituted  against  any  carrier  must  be  filed 
within  2  years  and  1  day  from  the  day  the  carrier  gives 
notice  in  writing  to  the  claimant  that  the  claim  has 
been  totally  or  partially  disallowed. 


What  to  File 

Except  as  outlined  above,  no  specific  form  is 
required  and  no  set  procedure  needs  to  be  followed  to 
file  a  claim.  However,  claims  wiU  be  more  expediently 
handled  if  all  basic  facts  are  clearly  stated.  The  co-op's 
best  interests  wiU  be  served  if  its  claim  is  properly 
prepared  and  supported  by  the  necessary  documents. 

Two  forms-Standard  Form  for  Presentation  of  Loss 
and  Damage  Claim  and  Handling  of  Concealed  Loss 
and  Concealed  Damage  Claim-are  approved  by  the 
major  transportation  associations  and  the  Interstate 
Commerce  Commission.  These  forms  include  all  the 


basic  information  needed  to  identify  the  claim  and  to 
summarize  the  facts  involved.  They  are  usually  pro- 
vided by  the  carrier  if  a  co-op  has  only  occasional  grain 
losses. 

If  co-ops  file  a  claim  on  Standard  Form  for 
Presentation  of  Loss  and  Damage  Claim,  the  following 
documents  will  help  support  the  claim.  Examples  of 
them  are  included  in  a  latter  part  of  this  publication. 

1.  Original  bill  of  lading.  (Establishes  ownership.) 

2.  Original  freight  bfll. 

3.  Original  invoice. 

4.  Other  supporting  documents  that  prove  the 
validity  of  the  claim,  such  as  weight  certificates, 
inspection  reports,  and  the  like. 

5 .  If  the  account  sale  or  original  invoice  is  not  avail- 
able because  the  car  is  in  storage  and  its  grain  is  not  to 
be  sold  until  several  months  later,  the  following  proce- 
dure is  recommended: 

Under  the  remarks  section  of  the  claim  form  show: 
Consigned  stock:  "We  hereby  certify  the  foregoing 
statement  of  facts  is  correct,  and  that  the  prices  used  in 
this  claim  are  the  due  date  destination  value  of  the 
quantity  shipped." 

Also  if  the  original  biU  of  lading  or  the  original 
freight  biU  is  missing,  a  bond  of  indemnity  will  suffice. 
A  certified  copy  of  the  weight  certificates,  inspection 
reports,  or  the  invoice  is  acceptable,  for  example:  "1 
hereby  certify  that  this  document  is  a  true  and  exact 
copy  of  the  original  invoice,  bill  of  lading,  weight 
certificate,  and  the  like."  /s/ 


FILING  PROCEDURE 


The  procedure  for  co-ops  filing  grain  loss  and 
damage  claims  can  be  more  clearly  understood  perhaps 
through  an  example,  some  pertinent  suggestions,  and 
sample  forms  the  claimant  may  be  using. 

An  Example 

Forms  shown  on  pages  5  to  9  illustrate  a  hypo- 
thetical loss  of  grain  shipped  by  rail. 

The  XYZ  Farmers  Association,  Inc.,  shipped 
1 17,020  pounds  of  com,  f.o.b.  origin,  with  the  weight 


substantiated  by  track  scale  ticket  No.  123.  Moberly, 
Mo.,  was  the  originating  city;  Kansas  City,  Mo.,  the 
city  of  destination.  The  official  weight  certificate 
shows  that  only  107,750  pounds  arrived  and  was 
unloaded  at  Kansas  City. 

The  carriers  liability  in  this  case  was  not  the 
question.  An  actual  loss  of  9,270  pounds  was  incurred. 
The  carrier  is  entitled  to  an  allowed  weight  loss,  or 
shrink,  of  one-eighth  of  one  percent  on  the  origin 
weight  without  penalty.  (See  table  1  showing  grain 
shrink  allowances  on  page  1 0.) 


Thus,  147  pounds  must  be  subtracted  to  arrive  at 
the  recoverable  loss  of  9,123  pounds.  A  loss  of  9,123 
pounds  equals  162.91  bushels,  figuring  at  56  pounds  to 
the  bushel. 


The  possibility  of  100  percent  settlennent  or  even 
less  than  the  above  example  of  75  percent  settlement 
exists,  depending  upon  negotiations  with  specific  car- 
riers. 


A  point  to  remember  at  this  step  is  that  the  value  of 
grain  lost  in  transit  can  be  determined  in  several 
different  ways.  The  claimant  has  the  option  of  choos- 
ing the  price  most  beneficial  to  his  interest.  In  effect, 
he  can  use  the  invoice  price  as  used  in  this  example,  or 
he  can  use  either  the  origin  price  on  date  of  loading  or 
the  destination  cash  price  on  date  of  unloading. 

If  the  invoice  price  is  f.o.b.  origin  or  if  the  origin 
cash  price  at  time  of  loading  is  used,  the  freight  charges 
on  the  weight  of  the  loss  from  origin  to  the  point  of 
unloading  are  not  deductible. 

Conversely,  if  the  invoice  price  is  f.o.b.  destination, 
or  if  the  destination  cash  price  on  date  of  unloading  is 
used,  freight  charges  from  origin  to  the  point  of 
unloading  must  be  deducted  from  total  value  of  the 
loss. 

Continuing  along  with  the  XYZ  Farmers  Associa- 
tion example,  the  value  of  the  commodity  shipped 
f.o.b.  origin,  in  this  case  com,  is  based  on  one  or  more 
of  the  foUowing: 


Some  Suggestions 

The  foUowing  suggestions  may  prove  helpful  when 
co-ops  are  filing  grain  claims. 

—  The  Interstate  Commerce  Act  forbids  the  Inter- 
state Commerce  Commission  from  forcing  carriers  to 
settle  claims.  Co-ops,  therefore,  must  deal  directly  and 
negotiate  settlement  with  the  carrier. 

—  When  negotiating  with  the  carrier  for  settlement 
of  grain  loss  claims,  a  percentage-of-loss  settlement 
may  be  offered  to  the  claimant.  This  type  of  settle- 
ment is  common  and  is  due  primarily  to  uncertainties 
in  establishing  liabiHty,  particularly  with  reference  to 
grain-door  leakers  and  clear-record  cars. 

—  Failure  to  note  grain  leakage  from  a  car  for  any 
of  several  reasons  after  arrival  at  destination  is  not 
conclusive  evidence  that  grain  did  not  leak  from  the  car 
while  in  transit.  Managers  may  wish  to  review  the 
summary  of  legal  cases  pertaining  to  this  subject  in  a 
latter  part  of  this  publication. 


1 .  Value  of  the  goods. 

2.  Freight  charges  on  the  lost  portion. 

3.  Other  costs   incidental   to   the  claim  such 
inspection  fees  or  transportation  taxes. 


as 


—  When  a  co-op  has  a  legitimate  claim  it  should 
always  negotiate  for  the  best  possible  settlement. 
Cooperatives  at  times  have  found  it  necessary  to  file 
suit  for  recovery  of  losses. 


The  invoice  shows  that  the  carload  of  corn  sold  for 
$1,125  a  bushel.  The  amount  of  loss  can  now  be 
determined  thusly: 

162.91  bushels  x  SI.  125  a  bushel  equals  SI 83.27 
(total  value  of  goods) 

Freight  charges  in  this  example  are  not  deductible. 
Total  amount  of  claim  remains  at  $183.27.  The 
inspection  certificate  noted  the  car  was  a  clear-record 
car-one  with  no  visible  evidence  of  leakage  when 
inspected-but  a  seal  was  missing.  This  provided  evi- 
dence for  a  final  settlement  of  75  percent  of  the  total 
amount  claimed,  or  $137.45. 


—  The  XYZ  example  points  out  how  to  handle  a 
grain  loss  claim.  The  same  procedure  appUes  to  all 
types  of  rail  loss  and  damage  claims.  Normally, 
settlement  is  within  30  to  40  days.  If  not  received 
within  that  period,  the  co-op  should  follow  up  with  a 
letter  or  claim  tracer. 

Claim  filing  and  collection  will  be  easier  if  co-ops 
follow  these  suggestions. 

1.  When  a  loss  or  damage  is  estabUshed,  file 
promptly. 

2.  Use  recommended  forms. 

3.  Support  your  claim  witli  all  available  facts. 


4.  Cooperate  with  the  carrier  in  every  way.  Provide  1 .  Form  1 -Standard  Form  for  Presentation  of  Loss 
any  pertinent  information  requested.                                     and  Damage  Qaim. 

5.  Compromise  when  facts  and  evidence  warrant  it.  2.  Form  2-Original  Bill  of  Lading. 

3.  Form  3-Original  Freight  Bill. 
Samole  Forms  ^'  P*^"""^  4— Loading  Weight  Certificate. 

5.  Form  5— Inspection  Certificate. 
Grain  losses  can  result  in  two  losers-the  carrier  and  6.  Form  6— Unloading  Weight  Certificate, 

the  co-op.  But  when  necessary  to  file  a  claim,  use  the  7.  Form  7— Original  Invoice, 

following  forms: 


FORM  »1 


XYZ  FARMERS  ASSOCIATION,  INC. 

P.O.  Box  1967  Kansas  City  Mo. 

Transportation  Department 


Mr.  B.  Prompt 


(Claim  Agent) 


March  16,  1966 


'Date) 


ABC  Railroad 


Name  of  Carrier) 


XYZ-ABC-99 


'Claimant's  Number) 


Fort  Worth,  Texas 


Address) 


ABC-2001 


'Carrier  s  Number) 


This  claim  is  filed  for  (  x  )  loss  or     (       )  damage  to  the  described 
shipment. 

Description  of  Shipment  Corn  Car  number  CBQ  41221 


How  claim  is  determined: 


117,020    Net  Track  Wt. 

107,750    Unloading  Wt. 

9,270    Difference 

147    Less  Shrink 

9,123    Loss  in  lb.  or  162.91  bu.  @  I.I2K2 

Total  Amount  of  Claim 

183.27 

In  support  of  this  claim  the  following  documents,  as  checked  are 
submitted: 

(  X  )   1.  Original  bill  of  lading,  if  not  previously  surrendered  to  carrier. 

(  X  )   2.  Original  paid  freight  ("expense")  Bill. 

(  X  )   3-  Original  invoice  or  certified  copy. 

(  X  )  4.  Unloading  weight  certificate. 

(  X  )  5.  Inspection  Certificate. 

(  X  )  6.  Car  condition  report. 

Remarks:      track  weight  certificate  included 


The  XYZ  Farmers  Association,  Inc.,  agrees  to  protect  the  carrier  and 
its  connections  against  any  loss  resulting  from  non-surrender  of  original 
freight  bill  or  bill  of  lading,  or  both. 

The  foregoing  statement  of  facts  is  hereby  certified  to  as  correct. 

)hn  Doe,  Traffic  Manager 

fS/gnafure  of  Claimant) 


Shipper's  No.        C-601 
Agent's  No. 


THIS   MEMORANDUM    is  not  a  bill  of  lading  but  a 

facsimile  used  for  illustrative 
purposes  only. 

ABC  RAILROAD  COMPANY 


RECEIVED 

At  Moberly,  Missouri   11/4 


1965prom   ^^  Farmers  Association,  Inc. 


Consigned  to_ 


XYZ  Grain  Division 


Destination  Kansas   City 


State  of  Missouri County  of_ 


Route 

ABC 

Delivering  Carrier                  ABC                                Car  Initial          CB   &   Q                   Car  No.         ^1221 

NO.  PKGS. 

DESCRIPTION  OF  ARTICLES,  SPECIAL  MARKS, 
AND    EXCEPTIONS 

WEIGHT 
(Subject  to 
Correction) 

CLASS 

OR 
RATE 

CHECK 
COL. 

C/L 

Bulk  Yel  Corn           LFVC 

115,000 

Auto  Scales   Stop      19733 

Start     19618 

115  Dumps   (a   1000 

per  dump 

Weigh  First  Track  Scales   Notify  Agent 

Moberly,   Mo. 

2  Paper  Doors  Used 

Seals  #  ES-046452/53 

XYZ  Farmers  Assoc,    Inc.     Shipper,     /j^     2j     UAyVUrC*f\—^ 


T- 


Permanent  postoffic'e  address  of  shipper         Moberly,    Missouri 


6?^- 


Agent 


ABC  RAILROAD  COMPANY 
ORIGINAL  FREIGHT  BILL 

ORIGINAL  FREIGHT  BILL  MUST  ACCOMPANY  CLAIMS  FOR  OVERCHARGE,    LOSS   OR  DAMAGE 

For  charges  on  articles  transported 
Freight  Bill  Date DEC  10,   196g 


CAR  INITIALS  AND  NUMBER 


CBQ  U1221 


MARKED  CAPACITY  OF  CAR 


ORDERED  FURNISHED 


STOP  THIS  CAR 


At . .  .728  Moberly, .  Mo. .  .7.7. 


DATE 

DEC  5,  6$ 


WAYBILL  NO. 

9561^75 


CONSIGNEE  AND  ADDRESS  AT  STOP 

..9qg?.KqM0.3^. 


STATION      STATE  OR  PROV. 


FROM  NO.      STATION 


STATE  OR  PROV. 


Moberly,  Mo. 

) 


ROUTE  (Show  each  Junction  and  Carrier  in  route 
order  to  destination  of  waybill) 


ABC  RR  CO 


Show'*A"  if  Agent's  Routing  or*'S"  if  Shipper's  Routing 


ROUTE 
CODE  NO 


FULL  NAME  OF  SHI  PPER.  AND  FOR 
C.  O.  D.  SHIPMENTS,   POST  OFFICE 
ADDRESS,   AND  INVOICE  NUMBER 

AGENT 


RECONSIGNED  TO  STATION  STATE  OR  PROV. 


AUTHORITY 


ORIGIN  AND  DATE.  ORIGINAL  CAR.  TRANSFER 
FREIGHT  BILL  AND  PREVIOUS  WAYBILL  REF- 
ERENCE AND  ROUTING  WHEN  REBILLED 


CONSIGNEE  AND  ADDRESS 


XTZ  Farmers  Assoc. 
800  Any  Street 


Weighed 


FINAL  DESTINATION  AND  ADDITIONAL  ROUTING 


NO. 

PKGS. 


DESCRIPTION  OF 
ARTICLES.  SPE- 
CIAL MARKS  AND 
EXCEPTIONS 


COMMODITY    CODE 
NO. 


ADVANCES 


Bulk 


We  ig  fling 


Com 

At  Moberly,   Mo. 
Mobe|:ly  Mo  To  KCMO  Mo  ABC  VIB 
llA/65 
yns 


881Ij 
Mob 

17148 

572 
1171 


Hailed 
Dec 


to  Regi 
9  -  1965 


Date 


"iil^h 


311-408   0-68-2 


To 


A. B.C.  RAILROAD  COMPANY 

MISCELLANEOUS  BILL  NO.  123 


XYZ  FARMERS  ASSOCIATION,  INC. 

STATION                                                                   DATE 

5510Moberly  Mo                           Nov  5  1965 

Full   Description   of  item   must  be  given   below 

AMOUNT 

WEIGHING  CHARGE  ACCT  WEIGHTS  REQUESTED 
CBQ  41221  CORN  MOVING  FROM  MOBERLY  MO  TO 
KANSAS  CITY  MO  ON  WAYBILL  NO  C-601  DATED  11/4/65 

WEIGHED  AT  MOBERLY  MO 

GROSS  162,920 

TARE      45,900 

NET       117,020                                                                                   WEIGHING  CHARGE 

$6 

20 

[Y]  Intrastate            [^Interstate            Q  Import            Q  Export        |      |C 

oastwise 

Total 

$6 

20 

196 


Received 

in  full  payment  for  the  above  item. 


SIX  DOLLARS  AND  20/0/100         Dollars  and 


R.  K.  DONE 


Make  checks  poyable  to  A. B.C.  R.R.  Co. 


,  Agent 


FORM  05 

DEXTER  DAVIS 
COMMISSIONER 


UNITED  STATES  DEPARTMENT  OF  AGRICULTURE        (licensor)     original 
"IN"  GRAIN  INSPECTION  CERTIFICATE 

MISSOURI  STATE  DEPARTMENT  OF  AGRICULTURE 

GRAIN  WAREHOUSE  DIVISION  number      I0  3'/- 


KANSASCITY 


//-/y  196J- 


I  hereby  certify  that  I  hold  a  license  under  the  United  States  Grain  Standards  Act  to  inspect  and  grade  the  kind  of 
grain  covered  by  this  certificate;  that  on  the  above  date  I  inspected  and  graded  the  following-identified  LOT  of  grain 
and  that  the  grade  thereof,  according  to  the  official  grain  standards  of  the  United  States  is  that  stated  below: 


^ 


H-l^^f 


//2 


Amount  -  Carload 


°""°>^C  /?  R. 


Grade  &  Kind 


~?^u.z.  'M.a^^^ 


Test 
Weight 

Per 
Bushel 

Moisture 

Heat- 
damaged 
Kernels 

Broken 
Kernels, 

Foreign 

Material 

and  Other 

Grains 

% 

Broken 
Corn  and 

Foreign 
Material 

Splits 

Fore 
Mate 

ign 
ial 

Shrunken 

and  Broken 

Kernels 

Damaged 
Kernels 
(Total) 

Detects 
(Total) 

Wheat 

Of  Other 

Classes 

(Total) 

Contrasting 
Classes 

Lbs. 

% 

^\ 

% 

% 

% 

% 

% 

% 

Licensed  Inspe 


K/>-,^^/^    y  ^^-^2^^-^-^^.W 


This  certificate  is  issued  under  the  authority  of  the  United  States  Grain  Standards  Act,  as  amended  (7  U.S.C.  71  et 
seq.).  and  the  regulations  thereunder  (7  CFR  28.1  et  seq.).  It  is  valid  for  an  "IN"  Inspection  but  not  for  an  "OUT" 
Inspection,  except  when  the  **out"  shipment  is  made  in  the  identified  container  not  later  than  the  close  of  the  second 
business  day  after  date  hereof  and  without  removal  or  addition  of  grain  or  any  change  in  its  identification.  This  cer- 
tificate does  not  excuse  failure  to  comply  with  the  provisions  of  the  Federal  Food,  and  Cosmetic  Act,  or  other  Fed- 
eral  laws. 


UNITED  STATES  WAREHOUSE  ACT,  GRAIN  WEIGHT  CERTIFICATE 
MISSOURI  STATE  DEPARTMENT  OF  AGRICULTURE 

GRAIN  WAREHOUSE  DIVISION 
AND 

UNITED  STATES  WAREHOUSE  ACT 

KANSAS  CITY,  MO.  


ORIGIN  AL- 
NOT    NEGOTI 


/I'/L         19^^ 


I    HEREBY  CERTIFY   THAT    I    HOLD  A    LICENSE   UNDER   THE   UNITED  STATES  WAREHOUSE   ACT  AND  THE  REGULA- 
TIONS FOR  GRAIN  WAREHOUSES  THEREUNDER,  TO  WEIGH  GRAIN:   THAT  ON  THE   ABOVE  DATE   AND  AT   THE    ABOVE 
PLACE    I  WEIGHED  THE   FOLLOWING    LOTS  OR    PARCELS  OF  GRAIN  STORED  OR  TO  BE  STORED  IN   THE    ELEVATOR 
NAMED  BELOW,   IN   KANSAS  CITY,  MISSOURI.  A  WAREHOUSE    LICENSED   UNDER  THE   UNITED  STATES  WAREHOUSE    ACT 
AND  REGULATIONS;  AND  THAT  THE  NET  WEIGHT   INCLUDING  DOCKAGE,  IF  ANY,  OF  SUCH  GRAIN   IS  THAT  STATED 
BELOW; 


CARD   NO. 

INITIALS 

WEIGHED  AT 

CONTENTS 

STATE  WEIGHT 
POUNDS 

REMARKS 

y/»2^/ 

4^ 

K.C.T.  ELEVATOR 

C(n^^^ 

/Oil  5-0 

o/c. 

ABOVE  WEIGH! 
WEIGHED  IN  H( 

c 

r  CERTIFIED  TO 
)PPER  SCALE 

BE  CORRECT 

■n^i^i^^  ^'^'^^ 

c*«      J       ^^^ae^t^ WEIGHT 

S  E  A  LS     * 


P.  Q-^F-i 


MISSOURI    STATE   WEIGHER.   U.S.    LICENSED 


FORM  »7 


Account  Purchase  No.  Y1275 

XYZ  GRAIN  DIVISION 
xyz  Farmers  Assn.,  Inc. 
Kansas  City,  Missouri 


7-„      Moberly,  Missouri 

Origin    Moberly,  Mo.    rr      ABC 
Shipper's  Weight      1^^'QOQ 
Contract  No.      ^^^' 


Basis      '^'°^^        Price  $   l-I^Va 
Discounts  &  Premiums: 


T.W,  Moist.        Dmg.  Splits 


Lt.  Gar.    Red-Mix    Shk.  Bkn.      Tot.  Def. 


Other 


Net  Price  $. 


Gross  Amount 

2,164 

62 

Less: 
Freight 

Federal  Appeal 

Insp.-Wts. 

4 

50 

Int.           Da.  ^6% 

2 

00 

Commission    1% 

Advance 

2,000 

00 

Balance  Due 

158 

12 

Date     Nov.   17,   1965 

CB&Q  41221 

Car  Number 

2  Yel  corn 

State  Grade 


56=         14 


8 


Dock  Test  Wt.      Moist.         Splits 

O   O  ry    O 

Dmg. 


F.M.  Shk.  Bkn.  Tot.  Del. 


Other 


Protein 


Gross  Weight      ^1-16        107,750 
Less       %  Dock 


Net  Weight 

Net  Bushels        1924.06 


Federal  Grade 


Dock       Teat  Wt.       Moiat.  Splits 


Dmg.       F.M.  Shk.  Bkn.       Tot.  Del. 


Other 


Remarks: 


Prol.  Appeal 


GRAIN  SHRINK  ALLOWANCES 


The  amount  of  authorized  grain  shrink  allowed  rail 
carriers  is  based  on  the  railroad  tariffs.  The  carrier  is 
allowed  a  weight  loss,  or  shrink,  of  one-eighth  of  one 
percent  on  the  origin  weight  without  any  penalty. 


Generally,  a  carrier  is  not  liable  for  a  natural 
shrinkage  in  weight  during  shipment.  (See  Shellabarger 
Elevator  Co.  v.  Illinois  C.R.  Co.  (1917)  212  111.  App.  1 
in  the  next  section,  as  well  as  other  cases.) 


TABLE  1. -Grain  shrink  allowed  rail  carriers 


If  volume 

of  grain 

You  must 

If  volume  of  grain 

You  must 

shipped  is 

between: 

deduct 

shipped 

is  between: 

deduct 

Pounds 

79,600        and 

80,399 

100 

95,600 

and          96,399 

120 

80,400 

81,199 

101 

96,400 

97,199 

121 

81,200 

81,999 

102 

97,200 

97,999 

122 

82,000 

82,799 

103 

98,000 

98,799 

123 

82,800 

83,599 

104 

98,800 

99,599 

124 

83,600 

84,399 

105 

99,600 

100,399 

125 

84,400 

85,199 

106 

100,400 

101,199 

126 

85,200 

85,999 

107 

101,200 

101,999 

127 

86,000 

86,799 

108 

102,000 

102,799 

128 

86,800 

87,599 

109 

102,800 

103,599 

129 

87,600 

88,399 

110 

103,600 

104,399 

130 

88,400 

89,199 

111 

104,400 

105,199 

131 

89,200 

89,999 

112 

105,200 

105,999 

132 

90,000 

90,799 

113 

106,000 

106,799 

133 

90,800 

91,599 

114 

106,800 

107,599 

134 

91,600 

92,399 

115 

107,600 

108,399 

135 

92,400 

93,199 

116 

108,400 

109,199 

136 

93,200 

93,999 

117 

109,200 

109,999 

137 

94,000 

94,799 

118 

110,000 

110,799 

138 

94,800 

95,599 

119 

110,800 

1 1 1 ,599 

139 

SUMMARIES  OF  SELECTED  LEGAL  CASES 


This  section  summarizes  selected  legal  cases  pertain- 
ing to  important  areas  of  grain  loss  and  damage 
settlements.  These  cases  may  be  of  value  to  manage- 
ment and  to  co-op  legal  persormel  responsible  for  claim 


service. 


This  does  not  constitute  a  complete  listing  of  all 
legal  cases  pertaining  to  grain  claims.  It  is  a  com- 
pendium only  of  those  cases  the  author  considered  to 
be  fundamental  in  establishing  legal  precedent. 


Grain  Lost  in  Transit 


Weights 


In  accordance  with  the  general  rules,  a  rail  carrier  is 
liable  for  a  discrepancy  between  the  shipment's  weight 


at  the  point  of  shipment  and  at  the  point  of  destina- 
tion. Mssown,  K.  &  T.  R.  Co.  V.  Watson  (1913,  Tex  Civ 
App)  157  SW  438. 

A  railroad  carrier  is  liable  for  a  weight  deficiency 
without  a  showing  by  the  plaintiff  that  the  carrier  was 
negligent.  Central  Georgia  R.  Co.  v.  Clark  Milling  Co. 
(1929)  40  GA  App  113,  149  SE  77;  Bibb  v.  Missouri, 
K.  &  T.  R.  Co.  (1904)  37  Tex  Civ  App  508,  84  SW 
663;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Belton  Oil  Co.  (1907) 
45  Tex  Civ  App  44,  99  SW  430  (action  for  shortage  in 
two  cars  of  cotton  seed). 

Under  a  statute  providing  that  the  duties  and 
liabilities  of  carriers  shall  be  the  same  as  are  prescribed 
by  the  common  law,  it  was  held  in  Bibb  v.  Missouri,  K. 
&  T.  R.  Co.  (1904)  37  Tex  Civ  App  508,  84  SW  663, 
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involving  an  action  for  a  loss  of  183,495  pounds  of 
coal  during  three  years,  that  it  was  reversible  error  for 
the  trail  court  to  instruct  the  jury  that  the  defendant 
carrier  was  Uable  if  the  jury  should  find  that  the 
carrier,  after  receiving  the  coal,  failed  to  exercise 
ordinary  care  for  the  safe  transportation  and  deUvery 
at  its  destination  and  by  reason  of  such  failure,  if  any, 
plaintiff  did  not  receive  the  full  amount  of  coal  which 
was  billed  to  him. 

In  Forest  Green  Farmers'  Elevator  Co.  v.  Davis 
(1925)  216  Mo  App  545,  270  SW  394,  involving  an 
action  for  the  loss  in  transit  of  a  number  of  pounds  of 
wheat,  in  which  the  petition  contained  a  general 
allegation  of  negUgence,  it  was  held  that  a  peremptory 
instruction  requiring  the  jury  to  find  for  plaintiff  if  the 
car  on  delivery  to  the  consignee  contained  a  lesser  weight 
of  wheat  than  when  deUvered  to  the  defendant  might 
not  be  error  if  the  action  was  for  breach  of  contract, 
but  was  error  where  the  petition  pleaded  negligence, 
since  in  such  case  the  instruction  should  contain  a 
hypothesis  of  facts  which  of  themselves,  if  true,  would 
show  negUgence. 

How  Weight  is  Determined 

In  determining  the  existence  of  a  weight  deficiency, 
general  rules  governing  the  determination  of  weight  or 
quantity  are  apphcable. 

Proof  of  weights  of  goods  before  and  after  ship- 
ment, when  shown  to  have  been  carefully  made  and 
with  proper  scales,  is  presumptively  correct.  Nye- 
Schneider-Fowler  Co.  v.  Chicago  &  N.  W.  R.  Co. 
(1921)  106  Neb  149,  182  NW  967.  This  presumption 
applies  particularly  to  weights  made  by  the  carrier 
itself.  Smith  v.  Louisville  &  N.  R.  Co.  (1926)  202  Iowa 
292,  209  NW  465. 

It  is  not  necessary  that  the  weighing  process  be 
mathematically  exact.  Unavoidable  errors  do  not  dis- 
credit the  process,  nor  render  incompetent  the  proof  of 
weights  so  ascertained.  Nye-Schneider-Fowler,  Co.  v. 
Chicago  &  N.W.  R.  Co.  (1921)  106  Neb  149,  182 NW 
967. 

But  where  the  carrier  introduces  evidence  of  mis- 
takes, or  other  evidence  tending  to  impeach  the 
accuracy  or  reliability  of  the  weights,  or  of  the  record 
of  the  weights  made,  the  question  of  the  correctness 


of  the  weights  is  for  the  jury  and  is  fact  which  the 
shipper  must  prove  by  a  preponderance  of  the  evi- 
dence. Nye-Schneider-Fowler  Co.  v.  Chicago  &  N.  W. 
R.  Co.  (1921)  106  Neb  149.  182  NW  967. 

An  lUinois  statute,  set  forth  in  fuU  in  Constitutional 
Questions,  provides  that  if  a  railroad  fails  to  weigh 
grain  shipped  in  bulk,  the  sworn  statement  of  the 
shipper,  or  his  agent  having  personal  knowledge  of  the 
amount  of  grain  shipped  or  deHvered,  should  be  taken 
as  true  as  to  the  amount.  Affidavits  made  under  that 
statute  are  admissible  only  as  prima  facie  evidence. 
Shellabarger  Elevator  Co.  v.  Illinois  C.  R.  Co.  (Ill), 
supra. 

The  term  "sworn  statement",  as  used  in  the  statute, 
refers  not  only  to  an  oral  statement  made  at  the  trial 
but  also  includes  an  affidavit.  Shellabarger  Elevator  Co. 
V.  Illinois  C.  R.  Co.  (Ill),  supra. 

The  affiant's  statutory  qualifications  (agent  or 
shipper  or  consignee)  need  not  be  stated  in  the 
affidavit;  they  may  be  proved  by  other  evidence. 
Farmers'  Grain  Co.  v.  Illinois  C  R.  Co.  (1916)201  111. 
App  261. 

Where  the  plaintiff  made  proof  of  the  amount  of 
corn  shipped  by  the  testimony  of  its  agents  who 
weighed  the  com  just  prior  to  its  being  placed  in  the 
cars,  it  was  held  error  in  Shellabarger  Elevator  Co.  v. 
Illinois  C  i?.  Co.  (1917)  212  m  App  1,  not  to  permit 
the  defendant,  on  cross-examination,  to  examine  the 
witnesses  as  to  the  condition  of  the  scales  and  how  the 
grain  was  moved  from  the  scales  to  the  car. 

Official  Weights 

Objections  of  a  railroad  that  certificates  of  weight 
at  destination  were,  because  of  lack  of  proper  identifi- 
cation, not  admissible  in  evidence  were  rejected  by  the 
court  in  Rickel  v.  Chicago,  B.  &  Q.  R.  Co.  (1948)  165 
Kan  503,  196  P2d  243.  The  certificates  involved  were 
issued  by  the  Kansas  State  Grain  Inspection  Department 
and,  as  to  one  carload,  by  the  Grain  Warehouse 
Department  of  Missouri.  Witnesses  for  the  plaintiff 
identified  these  certificates. 

The  court  pointed  out  that  the  certificates  were 
accepted  by  both  the  seller  and  the  purchaser  of  the 
grain  in   question   in   making  their  settlements,  that 


11 


"quibbles  over  admissibility  of  documentary  evidence 
are  not  to  be  encouraged",  that  the  certificates  were 
issued  by  bureaus  created  by  the  legislature,  and  that 
certificates  of  this  type  were  ordinarily  accepted  by  the 
trade.  The  court  also  said  that  the  admissibility  and  the 
weight  to  be  given  to  official  weight  certificates  are 
matters  for  the  trail  court  to  determine.  (It  may  be 
noted  that  the  case  was  tried  by  the  court  without  a 
jury.) 

An  official  weight  certificate,  properly  identified,  is 
admissible  in  evidence.  Miller  v.  Northern  P.  R.  Co. 
(1908)  18  ND  19,  118  NW  344,  19  Ann  Cas  1215. 
Compare  Rickel  v.  Chicago  B.  &  Q.  R.  Co.  (Kan)  supra. 

Under  some  state  statutes  the  state  weighmaster's 
certificate  is  prima  facie  evidence  of  the  weight  stated 
therein.  The  evidential  value  of  such  a  certificate  is  not 
destroyed  by  the  fact  that  there  is  a  great  difference  in 
the  weight  at  point  of  shipment  and  that  at  point  of 
destination.  Great  Western  Grain  Co.  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1925)  163  Minn  371,  204  NW  47. 


Subtracting  Weight  of  Car  From 
Gross  Weight  of  Car  and  Goods 

Where  the  net  weight  of  grain  at  one  point  was 
arrived  at  by  the  shipper's  subtracting  from  the  gross 
weight  (of  cars  and  grain)  the  marked  or  stenciled 
weight  of  the  cars,  while  at  another  point  the  grain  was 
all  elevated  from  the  cars  before  it  was  weighted  so 
that  the  weight  of  the  empty  cars  was  not  considered, 
it  was  held  in  Cardwell  v.  Union  P.  R.  Co.  (1913)  90 
Kan  707,  136  P  244,  in  which  a  judgment  on  a  verdict 
for  defendant  carrier  was  affirmed,  that  it  was  for  the 
jury  to  determine  whether  the  shipper  had  suffered  a 
loss  in  weight.  In  that  case  the  plaintiffs  method  had 
been  appUed  to  three  carloads  at  point  of  shipment  and 
to  one  carload  at  point  of  destination.  There  was 
evidence  that  the  actual  weight  of  the  car  often  varies 
from  the  marked  or  stenciled  weight  on  account  of  the 
weather  and  other  conditions. 


Scale  Tolerance 

A  carrier's  claim  that  a  shortage  in  the  weight  of 
coal  should  have  been  deemed  accounted  for  by  "scale 
tolerance"  to  the  extent  of  at  least  one  per  cent  of  the 


weight  of  the  caroload  was  rejected  in  Smith  v. 
Louisville  &  N.  R.  Co.  (1926)  202  Iowa  292,  209  NW 
465.  The  carrier  contended  that  it  is  not  practicable  to 
obtain  exact  weights  of  cars  of  coal  because  of  a 
normal  variation  as  between  different  scales,  a  so-called 
"scale  tolerance,"  and  that  this  "tolerance"  runs  from 
500  to  1000  pounds  as  between  different  scales  in  the 
weighing  of  a  carload. 

Rejecting  this  contention,  the  court  pointed  out 
that  no  reason  was  suggested  why  the  "scale  tolerance" 
should  be  deemed  as  uniformly  working  a  shortage, 
since,  assuming  such  tolerance  to  be  a  normal  condi- 
tion and  beyond  the  control  of  the  human  will,  the  law 
of  probabiUties  would  tend  to  distribute  it  equally  on 
each  side  of  the  correct  line  and  to  assume  that  it 
would  work  only  on  the  "short"  side  would  be  to 
attribute  to  it  the  human  frailty  of  partiality.  The 
court  said  that  the  respective  weights  made  both  at  the 
shipping  and  at  the  delivering  end  by  the  carriers  must 
be  deemed  as  presumptively  correct.  The  court  also 
noted  that  under  the  rules  of  the  Interstate  Commerce 
Commission  "scale  tolerance"  is  not  to  be  tolerated 
beyond  a  difference  of  100  pounds. 


Deficiency  with  Tariff  Tolerance 

The  fact  that  the  loss  in  weight  is  within  a  tolerance 
set  forth  in  the  carrier's  tariff  schedule  on  file  with  the 
Interstate  Commerce  Commission  does  not  afford  a 
defense.  Joseph  Toker  Co.  v.  Lehigh  Valley  R.  Co. 
(1953)  12  NJ  608,  97  A2d  593,  39  AlR2d  318,  revg  23 
NJ  Super  289,  92  A2d  315.  The  carrier  claimed  that, 
since  the  deficiency  did  not  exceed  1-1/2  percent  of  the 
claim,  it  was  entitled  to  the  benefit  of  a  tolerance  in 
that  amount  in  accordance  with  its  tariff  schedule  on 
file  with  the  Interstate  Commerce  Commission.  The 
contention  was  rejected  on  the  grounds  that  the  tariff 
tolerance  related  solely  to  freight  charges  within  the 
jurisdiction  and  control  of  the  Interstate  Commerce 
Commission  and  had  no  relation  to  loss  claims  beyond 
the  jurisdiction  and  control  of  the  Commission. 

On  the  other  hand,  see  Smith  v.  Louisville  &  N.  R. 
Co.  (1926)  202  Iowa  292,  209  NW  465,  supra  where 
the  court,  in  rejecting  a  carriers  claim  to  a  "scale 
tolerance,"  reUed  upon  the  maximum  tolerance 
allowed  under  the  rules  of  the  Interstate  Commerce 
Commission. 
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Miscellaneous  Holdings  as  to 
Admissibility  of  Evidence 

As  to  the  admissibility  of  official  weight  certifi- 
cates, see  supra.  Scale  tickets  are  admissible  as  evidence 
of  weight.  Payne  v.  White  House  Lumber  Co.  (1921) 
Tex  Civ  App  231  SE417. 

Even  though  a  witness  had  no  independent  recollec- 
tion of  the  weight  of  cars  of  coal  upon  their  arrival  and 
was  wholly  dependent  upon  his  records,  his  testimony 
was  held  admissible  in  Payne  v.  White  House  Lumber 
Co.  (Tex)  supra,  where  it  appeared  that  the  witness,  as 
the  manager  of  the  plaintiffs  business  at  the  point  of 
destination,  had  the  duty  to  keep  correct  records  of  all 
business  transactions,  including  weighing  coal,  that  the 
cars  were  unloaded  under  his  direction,  and  that  he 
weighed  the  coal  as  it  was  unloaded  and  made  the 
entries  into  his  records  at  that  time.  Holdings  of  a 
substantially  like  nature  were  made  in  the  same  case 
with  respect  to  other  witnesses. 

The  reception  of  evidence  as  to  inaccuracy  in 
weights  of  carloads  other  than  those  in  controversy, 
shipped  by  the  plaintiff  at  about  the  same  time,  rests 
largely  in  the  discretion  of  the  trial  court.  The  trial 
court  may  reject  such  evidence  where  the  weight  of  the 
shipments  was  ascertained  under  circumstances  dif- 
fering from  those  which  surrounded  the  shipments  in 
controversy.  State  Elevator  Co.  v.  Great  Northern  R. 
Co.  (1916)  133  Minn  295,  158  NW  3^9.  SeeRagsdale 
V.  Southern  R.  Co.  (SC)  infra. 

In  Ragsdale  v.  Southern  R.  Co.  (1904)  69  SC  429, 
48  SE  466,  involving  an  action  for  a  shortage  in  weight 
of  a  carload  of  cotton  seed,  the  plaintiff,  after 
testifying  that  he  had  put  in  the  car  44,555  pounds  of 
seed,  was  allowed  to  introduce  letters  from  the 
manager  of  the  consignee  to  himself,  from  the  manager 
of  another  company  to  the  manager  of  the  consignee, 
and  from  a  person  identified  as  "agent"  to  the  manager 
of  the  other  company,  all  for  the  purpose  of  showing 
that  the  car  contained,  when  weighed  at  the  point  of 
destination,  not  more  than  34,450  pounds  of  seed. 

A  judgment  for  plaintiff  was  reversed,  and  a  new 
trial  ordered,  on  the  ground  that  there  was  no 
competent  evidence  offered  to  prove  the  shortage,  the 
court  observing  that  the  correspondence  in  question 


amounted  to  "nothing  more  than  the  written  state- 
ments of  third  parties."  It  was  also  held  that  evidence 
as  to  losses  of  other  freight  by  other  persons  should 
have  been  excluded  as  incompetent  and  irrelevant. 

BiU  of  Lading 

As  between  carrier  and  shipper,  statements  of 
weight  in  a  bill  of  lading  are  prima  facie  evidence  that 
the  carrier  received  goods  of  the  weight  specified  in  the 
bill. 

Illinois-Shellabarger  Elevator  Co.  v.  Illinois  C.  R. 
Co.  (1917)  212  111  App  1. 

Additionally,  several  other  cases  substantiate  the 
above  holding. 

A  shipper  of  goods  is  not  bound  by  the  weights 
recorded  on  the  biU  of  lading,  if  he  produces  sufficient 
evidence  to  show  that  the  carrier  in  fact  carried  a 
greater  quantity  than  that  recorded  on  the  bill. 
Continental  Distributing  Co.  v.  Reading  Co.  (1948, 
CA3dPa)  168F2d967. 

The  fact  that  freight  was  settled  upon  the  basis  of 
the  weight  at  the  destination  of  the  shipment  does  not 
tend  to  contradict  the  prima  facie  evidence  supplied  by 
the  statements  of  weight  in  the  bill  of  lading.  Shella- 
barger  Elevator  Co.  v.  Illinois  C.  R.  Co.  (1917)  212  111 
App  1. 

The  presumption  that  statements  of  weight  in  a  bill 
of  lading  are  correct  is  overcome  by  an  agreement 
between  the  parties  that  the  "identical  carton"  re- 
ceived by  the  carrier  was  delivered  to  the  consignee.  St. 
Louis  &  S.  F.  R.  Co.  v.  Woodruff  Mills  (1913)  105  Miss 
214,  62  So  171. 

The  addition  of  the  words  "weight  subject  to 
correction"  does  not  change  the  effect  of  a  bill  of 
lading  as  prima  facie  evidence.  Brown  v.  Missouri,  K.  & 
T.  R.  Co.  (1910)  83  Kan  574,  1 12  P.  147. 

Under  a  bill  of  lading  containing  such  a  phrase  as 
"weight  subject  to  correction"  the  carrier  does  not 
warrant  the  weight  to  be  as  specified,  and  is  not 
stopped  from  showing  that  the  weight  was  in  fact  less 
than  the  weight  specified.  Davis  v.  Zimmern  (1924) 
211  Ala  63,  99  So  307;  Brown  v.  Missouri,  K.  &  T.  R. 


13 


Co.  (1910)  83  Kan  574,  1 12  P  147.  See  also  Baker  v. 
H.  Dittlinger  Roller  Mills  Co.  (1918  Tex  Civ  App)  203 
SW  798,  infra. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Galbraith  (1931,  Tex 
Civ  App)  39  SW  2d  91,  an  action  to  recover  for  a 
deficiency  of  3,240  pounds  of  wheat,  the  defendant 
contended  that  the  evidence  failed  to  show  the  true 
amount  of  wheat  loaded  at  the  point  of  origin,  but  it 
seems  that  the  defendant  did  not  contest  the  lesser 
weight  at  destination.  The  plaintiff  introduced  in 
evidence  a  bill  of  lading  with  the  notation  "SL  &  WTS" 
(Shipper's  Load  and  Weight).  Adjudgment  for  plaintiff 
was  affirmed.  The  court  pointed  out  that  the  defend- 
ant's general  denial  put  upon  the  plaintiff  the  burden 
to  make  out  a  prima  facie  case,  which  was  done  by 
putting  in  evidence  the  bUl  of  lading  and  that  no  issue 
of  non-receipt  or  shortage  was  suggested.  Reliance  was 
placed  on  the  general  rule,  that,  as  between  the  parties 
and  their  privies,  a  biU  of  lading  constitutes  prima  facie 
evidence  of  the  actual  delivery  to  the  carrier  of  goods 
of  the  character  and  in  the  quantity  therein  specified. 


maintains  adequate  facilities  for  weighing  such  freight, 
and  the  same  are  available  to  the  carrier,  then  the 
carrier,  upon  written  request  of  the  shipper  and  when 
given  a  reasonable  opportunity  to  do  so,  shall  ascertain 
the  quantity  of  bulk  freight  within  a  reasonable  time 
after  such  written  request,  and  shall  not  in  such  cases 
insert  in  the  bUl  of  lading  the  words  "shipper's  weight" 
or  other  words  of  like  purport,  and  if  so  inserted 
contrary  to  the  provisions  of  the  statute,  the  words 
shall  be  treated  as  nuU  and  void. 

Notwithstanding  S21  of  the  Federal  Bills  of  Lading 
Act  and  the  insertion  in  a  bill  of  lading  of  the  term 
"shipper's  weight,"  the  carrier  was  held  liable  for  the 
difference  between  the  shipper's  weight  and  the  weight 
ascertained  at  point  of  destination  (without  any 
evidence  of  defective  condition  of  the  sealed  car  in 
which  the  grain  was  shipped  or  of  actual  loss  in  transit) 
in  Pennsylvania  R.  Co.  v.  Windfall  Grain  Co.  (1931)  93 
Ind  App  194,  177  NE  902,  infra.  To  the  same  effect  is 
Gulf  C.  &  S.  F.  R.  Co.  V.  Galbraith  (1931,  Tex  Civ 
App)  39  SW2d  91,  supra. 


Federal  Bills  of  Lading  Act 

As  to  interstate  shipments,  S21  of  the  Federal  Bills 
of  Lading  Act  (49  USC  SI 01)  so  far  as  material  to  the 
question  under  annotation,  provides  that  when  package 
freight  or  bulk  freight  is  loaded  by  a  shipper  and  the 
goods  are  described  in  a  biU  of  lading  merely  by  a 
statement  that  the  goods  are  said  to  be  goods  of  a 
certain  quantity,  or  it  is  stated  in  the  bill  of  lading  that 
packages  are  said  to  contain  goods  of  a  certain 
quantity,  or  that  the  contents  of  packages  are  un- 
known, or  words  of  like  purport  are  contained  in  the 
biU  of  lading,  such  statements,  if  true,  shall  not  make 
liable  the  carrier  issuing  the  biU  of  lading,  although  the 
goods  are  not  of  the  quantity  which  the  marks  or  labels 
upon  them  indicate  or  of  the  quantity  they  were  said 
to  be  by  the  consignor. 

It  is  further  provided  that  the  carrier  may,  by 
inserting  in  the  bill  of  lading  the  words,  "shipper's 
weight,  load,  and  count,"  or  other  words  of  like 
purport,  indicate  that  the  goods  were  loaded  by  the 
shipper  and  the  description  of  them  made  by  him;  and 
that,  if  such  statement  be  true,  the  carrier  shall  not  be 
Uable  for  damages  caused  by  the  non-receipt  of  the 
goods  described  in  the  biU  of  lading;  provided,  how- 
ever, that  where  the  shipper  of  bulk  freight  installs  and 


Constitutional  Questions 

An  Illinois  statute  required  every  railroad  company, 
when  desired  by  a  shipper  of  grain,  to  receive  and 
transport  such  grain  in  bulk;  it  also  required  the 
railroad  company  to  weigh  the  grain  both  when 
received  and  when  dehvered.  It  directed  the  railroad  to 
deliver  to  the  shipper,  or  his  consignee,  "the  fuU 
amount  of  such  grain,  without  any  deduction  for 
leakage,  shrinkage,  or  other  loss  in  the  quantity  of  the 
same."  Furthermore,  it  provided:  "If  any  such  corpora- 
tion shall,  upon  the  receipt  by  it  of  any  grain  for 
transportation,  neglect  or  refuse  to  weigh  and  receipt 
for  the  same,  as  aforesaid,  the  sworn  statement  of  the 
shipper,  or  his  agent  having  personal  knowledge  of  the 
amount  of  grain  so  shipped,  shall  be  taken  as  true,  as  to 
the  amount  so  shipped;  and  in  case  of  the  neglect  or 
refusal  of  any  such  corporation,  upon  delivery  by  them 
of  any  grain,  to  weigh  the  same,  as  aforesaid,  the  sworn 
statement  of  the  person  to  whom  the  same  was 
delivered,  or  his  agent  having  personal  knowledge  of 
the  weight  thereof,  shall  be  taken  as  true,  as  to  the 
amount  delivered.  And  if,  by  such  statements,  it  shall 
appear  that  such  corporation  has  failed  to  deliver  the 
amount  so  shown  to  be  shipped,  such  corporation  shall 
be  liable  for  the  shortage." 


14 


The  validity  of  the  statute  set  forth  above  was  in 
issue  in  Shellabarger  Elevator  Co.  v.  Illinois  C.  R.  Co. 
(1917)  278  m  33,  116  NE  170,  LRA  1917E1011,  an 
action  for  loss  of  grain  in  transit,  where  the  plaintiff 
claimed  that  there  was  a  deficiency  in  the  grain  (in 
each  car  when  deUvered  from  the  amount  received), 
varying  from  250  to  850  pounds.  In  order  to  prove  the 
weight  of  grain  shipped,  the  plaintiff  introduced  in 
evidence,  besides  the  bills  of  lading,  the  affidavits  of  its 
agents  at  the  respective  stations  of  shipment  as  to  their 
personal  knowledge  of  the  weight  of  grain  deUvered 
into  each  car,  as  authorized  by  the  statute.  The  trial 
court  permitted  these  statements  to  be  received  as  true 
as  to  the  weight  of  the  grain  shipped  and  not  subject  to 
contradiction.  Judgment  was  rendered  for  the  plaintiff. 

On  appeal  the  railroad  company  insisted  that  the 
weighing  requirements  of  the  statute  were  unconstitu- 
tional because  it  was  unreasonable  and  because  it  was 
class  legislation,  relating  to  one  kind  of  carrier  and  to 
one  kind  of  commodity.  In  support  of  this  contention 
it  was  argued  that  the  statute  required  the  weighing  of 
grain  only  when  desired  by  the  shipper.  This  argument 
was  rejected  by  the  appellate  court  on  the  ground  that 
under  the  statute  the  wish  of  the  shipper  was  material 
only  as  to  whether  the  grain  should  be  transported  in 
buUc,  but  had  nothing  to  do  with  the  weighing 
requirements. 

The  railroad  company  also  contended  that  it  was 
unreasonable  to  require  it  to  maintain  scales  for 
weighing  grain  at  every  station  where  grain  is  received 
for  shipment.  As  to  this  argument,  the  court  pointed 
out  that  the  Illinois  Constitution  required  all  railroad 
companies  and  other  common  carriers  on  railroads  to 
weigh  or  measure  grain  at  points  where  it  is  shipped. 
Hence  the  statute  could  not  be  successfully  attacked 
either  as  unreasonable  or  as  class  or  special  legislation. 
The  railroad  company  further  challenged,  as  amounting 
to  the  taking  of  property  without  due  process  of  law 
and  taking  away  the  constitutional  right  to  a  trial  by 
jury,  that  part  of  the  statute  which  provided  that  the 
sworn  statement  of  the  shipper  or  his  agent  as  to  the 
amount  of  grain  should  be  taken  as  true  and  that,  if  by 
such  statements,  it  should  appear  that  the  corporation 
failed  to  deliver  the  amount  so  shown  to  be  shipped, 
the  corporation  should  be  liable  for  the  shortage. 


as  that  would  be  a  negation  of  the  power  of  the 
judiciary,  and  that  the  part  of  the  statute  which  made 
the  sworn  statement  conclusive  was  invalid,  but  that 
the  defect  did  not  destroy  the  validity  of  the  statute  as 
a  whole.  Hence  the  affidavits  of  the  agents  were  held  to 
be  admissible  only  as  prima  facie  evidence.  Because  of 
the  errors  of  the  court  below  in  treating  the  affidavit  of 
the  shipper's  agents  as  conclusive,  the  judgment  was 
reversed.  Two  of  the  justices  dissented  on  the  ground 
that  the  legislature,  under  the  circumstances  stated  in 
the  statute,  could  make  the  weights  of  the  shipper 
conclusive. 

A  Kansas  statute  which  made  the  specification  of 
weights  in  bills  of  lading  issued  by  railroad  companies 
for  hay,  grain,  etc.,  shipped  over  their  lines  conclusive 
evidence  of  the  correctness  of  such  weights  was  held  to 
be  unconstitutional  in  Missouri,  K.  &  T.  R.  Co.  v. 
Simonson  (1902)  64  Kan  802,  88  P  653,  57  LRA  765, 
91  Am  St  Rep  248,  involving  in  action  to  recover  for 
shortage  of  hay  shipped  by  defendant.  The  decision 
was  rested  on  the  ground  that  the  statute  denied  to  the 
raUroads  due  process  of  law  and  wrongfully  deprived 
the  courts  of  the  judicial  power  to  determine  the 
weight  and  sufficiency  of  evidence.  Three  of  the  justices 
dissented. 

In  general,  as  to  constitutionality  of  statutes  making 
one  fact  presumptive  or  prima  facie  evidence  of 
another,  see  armotation  in  51  ALR  1139,  supple- 
mented in  86  ALR  179  and  162  ALR  495. 

Burden  of  Proof-Sufficiency  of 
Evidence-Prima  Facie  Case 

It  is  undisputed  and  recognized  by  all  courts  that 
the  plaintiff  has  the  burden  of  showing  that  a  weight 
deficiency  occurred  in  transit.  For  specific  holdings  to 
that  effect,  see  the  following  cases:  Louisville  &  N.  R. 
Co.  V.  Stewart  (1919-)  24  Ga  App  67,  100  SE  22; 
Brown,  v.  Missouri,  K.  &  T.  R.  Co.  (1910)  83  Kan  574, 
112  P  141;  Nye-Schneider-Fowler  Co.  v.  Chicago  &N. 
W.  R.  Co.  (1921)  106  Neb  149,  182  NW  967,  infra.  See 
also  Ragsdale  v.  Southern  R.  Co.  (1904)  69  SC  429, 48 
SE  466,  supra,  and  J.  F.  Anderson  Lumber  Co.  v. 
Chicago  &  N.  W.  R.  Co.  (1929)  55  SD  305,  226  NW 
273. 


It  was  held  that  it  was  not  within  the  powers  of  the 
legislature  to  declare  what  shall  be  conclusive  evidence. 


In  Louisville  &  N.  R.  Co.  v.  Stewart  (1919)  24  Ga 
App  67,  100  SE  22,  involving  a  suit  to  recover  the 
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value  of  an  alleged  shortage  in  a  carload  shipment  of 
rags,  the  shortage  being  the  difference  in  the  alleged 
weight  of  the  rags  at  the  time  of  their  deUvery  to  the 
defendant  carrier  and  the  weight  of  the  rags  when 
delivered  to  the  consignee,  it  was  held  that  there  was 
no  presumption  against  the  defendant  carrier,  and  that 
plaintiff  had  the  burden  of  affirmatively  proving  his 
case.  The  evidence  as  to  how  many  pounds  of  rags  were 
actually  loaded  in  the  car  was  held  too  vague  and 
uncertain  to  support  a  recovery  for  the  plaintiff. 

Question  Held  for  Trier  of  Facts 

Where  the  evidence  as  the  occurrence  of  a  weight 
deficiency  in  transit  is  in  dispute,  it  is  generally  for  the 
trier  of  facts  to  resolve  the  conflict. 

Arkansas-Missouri  P.  R.  Co.  v.  Goodwin  &  Jean 
(1923)  158  Ark  642,  249  SW  5,  infra.  See  Oil  Trough 
Gin  Co.  V.  Nines  (1919)  141  Ark  133,  216  SW  310, 
infra. 

Additionally,  several  other  cases  substantiate  the 
above  holding. 

In  Missouri  P.  R.  Co.  v.  Goodwin  &  Jean  (1923) 
158  Ark  642,  249  SW  5,  where  the  plaintiffs  intro- 
duced a  bill  of  lading,  issued  by  defendant,  which 
showed  77,200  pounds  of  coal  billed  to  plaintiffs,  and  a 
freight  biU  and  invoice  showing  payment  on  the  basis 
of  that  amount  of  coal,  and  where  it  appeared  that  the 
railroad,  notwithstanding  a  written  order  to  weigh 
every  car  arriving  for  the  plaintiffs,  failed  to  weigh  the 
car  in  controversy  as  specifically  requested  by  an 
employee  of  plaintiffs,  and  that  a  deficiency  in  the 
amount  of  21,285  pounds  was  ascertained  by  plain- 
tiffs' employees  by  weighing  a  part  of  the  coal  in  the 
car  after  arrival  and  the  balance  when  delivered  to 
customers.  The  court  pointed  out  that  the  jury  might 
have  found  from  the  testimony  that  there  was  a 
shortage  of  21,285  pounds  when  the  car  arrived  and  a 
net  loss  to  the  plaintiffs  of  20,513  pounds  caused 
through  the  negHgence  of  the  defendant. 

Even  though  transportation  was  completed  in  a 
sealed  car  and  there  was  no  evidence  that  the  seals  were 
broken  or  that  the  contents  had  been  disturbed  in 
transit,  a  Judgment  for  plaintiff  was  affirmed,  and  the 
findings  of  the  court  was  held  justified  by  the  evidence, 
in  Armour  Grain  Co.  v.  Davis  (1924)  233  Ell  App  1, 
involving  an  action  for  a  weight  deficiency  in  corn. 


where  the  evidence  tended  to  show  that  the  corn,  when 
loaded  in  the  car,  weighed  72,800  pounds,  that 
afterward  the  car  was  inspected  and  found  to  be 
properly  loaded  and  boarded,  and  that  the  grain,  when 
weighed  by  the  consignee,  was  found  to  be  62,500 
pounds. 

The  defendant  carrier  contended  that  it  was  not 
sufficiently  proved  that  72,000  pounds  were  loaded  in 
the  car.  This  contention  was  rejected,  since  a  weigh- 
master  for  the  Chicago  board  of  trade  weighing 
department  had  testified  that  he  weighed  the  com 
loaded  in  the  car  and  that  it  weighed  this  amount,  and 
there  was  no  evidence  to  the  contrary.  The  carrier's 
suggestion  that  the  loss  might  have  occurred  after 
arrival  at  destination  but  before  the  car  was  there 
weighed  and  unloaded  was  also  rejected  as  merely  a 
guess  with  no  supporting  evidence.  The  decision  was 
rested  on  the  ground  that  plaintiff  had  made  out  a 
prima  facie  case  and  that  defendant's  arguments,  as  to 
what  might  have  happended,  were  not  sufficient  to 
rebut  it  in  the  absence  of  any  evidence  of  fact  tending 
to  explain  the  loss  of  the  grain. 

Even  though  grain  was  transported  in  sealed  cars 
and  the  cars  arrived  in  good  condition  and  with 
unbroken  seals  at  the  point  of  destination,  the  raihoad 
was  held  Uable  for  the  difference  in  the  shipper's 
weight  determined  by  his  own  weighing  on  his  own 
scales  and  the  weight  ascertained  at  the  point  of 
destination,  in  Pennsylvania  R.  Co.  v.  Windfall  Grain 
Co.  (1931)  93  Ind  App  194,  177  NE  902,  an  action  for 
loss  of  grain  in  shipment. 

The  grain  was  weighed  by  the  plaintiff  in  hopper 
scales  owned  and  used  by  it;  it  was  weighed  in  different 
drafts,  and  the  total  of  each  shipment  was  determined 
by  addition  of  the  weights  of  the  various  drafts  which 
made  up  the  shipment.  After  plaintiff  has  thus  weighed 
the  grain,  he  wrote  down  on  a  piece  of  paper  the 
weight  of  each  draft  and  then  added  the  weight  of  each 
draft,  making  a  total  weight  for  each  car.  Plaintiff  then 
gave  to  the  defendant's  agent  at  the  local  station  the 
total  weights  for  each  car  and  defendant's  agent 
inserted  in  a  biU  of  lading  the  weight  as  given  him  by 
the  plaintiff.  The  defendant  did  not  weigh  any  of  the 
grain,  and  did  not  inspect  or  have  any  control  over  the 
plaintiffs  scales.  The  plaintiff  then  loaded  the  grain  in 
the  cars  as  furnished  by  the  defendant;  the  cars  were 
sealed  and  shipped  to  point  of  destination. 


16 


In  each  of  the  bills  of  lading  issued  by  the 
defendant,  it  was  provided  that  the  weight  was  subject 
to  correction,  and  in  most  cases  it  was  expressly 
stipulated  on  the  bills  of  lading  that  the  weight  was 
"shipper's  weight"  or  "shipper's  load  weight  and 
count."  In  each  case  the  car  was  weighed  at  destina- 
tion, usually  by  a  disinterested  party,  and  the  freight 
was  based  on  the  destination  weights,  and  not  upon  the 
weights  ascertained  by  plaintiff.  There  was  no  evidence 
of  any  actual  loss  of  grain  by  any  negligence  of  the 
defendant;  neither  was  there  any  evidence  of  any 
leakage  in  any  of  the  cars,  but  in  the  case  of  each  car 
the  weight  ascertained  at  point  of  deUvery  was  less 
than  plaintiffs  weight. 

In  affirming  a  judgment  for  the  plaintiff  the  court, 
noting  that  no  evidence  was  introduced  tending  to 
show  shrinkage,  rested  its  decision  on  the  ground  that 
the  shipper  had  made  out  a  prima  facie  case,  and  that 
the  evidence  was  sufficient  to  sustain  the  findings  made 
by  the  trial  court,  that  the  carrier  received  a  certain 
amount  of  grain  and  failed  to  deliver  that  amount  at 
destination.  The  court  noted  the  provisions  of  S21  of 
the  Federal  Bills  of  Lading  Act,  set  forth  supra,  but 
apparently  thought  that  the  result  was  not  affected  by 
them. 

Even  though  defendant's  evidence  showed  that  the 
shipment  was  transported  in  a  sealed  car  and  that  the 
car  arrived  at  the  place  of  destination  with  the  seals 
unbroken  and  without  any  indication  of  leakage  of  its 
contents,  a  judgment  for  plaintiff  was  affirmed  in 
Baker  v.  H.  Dittlinger  Roller  Mills  Co.  (1918,  Tex  Civ 
App)  203  SW  798,  involving  an  action  for  a  shortage 
of  eighty-nine  bushels  of  wheat  shipped  in  bulk. 

The  initial  weight  was  recited  in  the  biU  of  lading, 
which  contained  a  provision  that  the  weight  stated 
therein  was  "subject  to  correction";  the  weight  in- 
serted in  the  bill  of  lading  was  obtained  from  the  scale 
ticket  prepared  by  an  employee  of  the  shipper,  who 
weighed  the  wheat  at  the  shipper's  elevator  scales  at 
the  time  it  was  loaded;  tliis  employee  was  licensed  to 
serve  as  a  weighmaster  by  an  organization  maintained 
by  the  carriers,  including  the  defendant,  to  supervise 
various  incidental  features  directly  cormected  with  the 
shipment  of  merchandise,  including  the  issuance  of 
scale  tickets. 

The  decision  was  rested  on  the  ground  that  the 
defendant  was  bound  by  its  recital  of  weight,  unless  it 


showed  either  that  there  was  a  mistake  or  that  it 
delivered  all  of  the  wheat  received.  The  court  pointed 
out  that  no  showing  was  made  that  a  mistake  was  made 
in  weighing  the  wheat,  and  that,  notwithstanding  the 
evidence  introduced  by  defendant  as  to  the  condition 
of  the  car  at  the  time  of  its  arrival  at  the  point  of 
destination,  the  evidence  did  not  conclusively  preclude 
a  theory  that  wheat  might  have  been  stolen  from  the 
car.  Consequently,  the  trial  court  was  held  justified  in 
finding  that  the  carrier  did  not  discharge  the  burden 
resting  upon  him  of  showing  that  it  did  not  receive  the 
quantity  stated  in  its  bill  of  lading. 

Where  the  freight  bills  rendered  by  the  defendant 
raihoad  to  the  plaintiff  stated  the  weight  of  coal  in  the 
several  cars  and  were  introduced  in  evidence  as  the 
only  evidence  of  the  amount  of  coal  delivered  for 
shipment,  it  was  held  in  Nield  v.  Illinois  C.  R.  Co. 
(1929)  55  SD  229,  225  NW  654,  involving  an  action  to 
recover  for  a  shortage  of  coal  in  shipments  over 
defendant's  railroad,  that  the  evidence  was  sufficient  to 
wanant  the  jury  in  finding  that  that  amount  of  coal 
had  been  delivered  to  defendant  for  shipment,  the 
court  affirming  a  judgment  for  plaintiff.  Two  of  the 
justices  dissented,  one  of  them  on  the  ground  that 
there  was  an  utter  failure  of  proof  on  the  part  of  the 
plaintiff. 

In  accordance  with  the  rule  that  it  is  for  the  trier  of 
fact  to  determine  disputed  questions  of  fact,  it  has 
been  held  error  for  the  trail  court  to  direct  a  verdict  for 
the  defendant  carrier,  where- 

—  in  an  action  by  a  shipper  against  a  carrier  to 
recover  for  a  shortage  on  a  carload  of  barley  the 
plaintiffs  evidence  showed  that  62,440  pounds  of 
barley  were  placed  in  a  car  for  shipment,  but  only 
57,480  pounds  were  received  by  the  consignee,  and  the 
defendant  offered  no  testimony,  it  being  established 
that  the  car  arrived  in  good  condition  without  defects 
permitting  an  escape  of  goods,  and  that  on  arrival  the 
car  was  sealed,  by  inference  causing  the  conclusion  that 
it  had  not  been  opened  during  transit.  Morris  v. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  (1913)  25  ND 
136,  141  NW204. 

The  elevator  agent  testified  that  the  elevator  scales 
balanced,  that  he  loaded  the  entire  car  as  one  trans- 
action, that  he  had  been  in  charge  of  the  elevator  and 
similar  work  at  that  place  for  two  months  prior  to  the 
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time,  that  he  understood  the  scales  and  knew  how  to 
use  them,  that  the  weights  taken  by  him  were  correct, 
that  some  twenty  different  operations  were  necessarily 
made  in  loading  the  car,  that  the  total  of  the  weights 
and  the  amount  of  barley  placed  in  the  car  was  62,440 
pounds,  and  that  the  car  was  then  immediately  sealed 
and  taken  charge  of  by  the  carrier.  The  evidence  also 
showed  that,  on  the  arrival  of  the  car  at  the  destina- 
tion, the  grain  was  weighed  in  bulk  and  the  state 
weighmaster's  official  certificate  showed  but  57,480 
pounds  as  the  amount  delivered  by  the  carrier  to  the 
consignee. 

—  in  an  action  for  alleged  shortage  in  weights  of 
carloads  of  maize  there  was  affirmative  evidence  that  a 
definite  amount  of  maize,  expressed  in  pounds,  was 
placed  in  each  car,  and  that  there  was  a  shortage  in  the 
weight  of  each  car  when  unloaded  at  final  destination, 
and,  on  the  other  hand,  there  was  some  evidence 
tending  to  show  that  there  was  no  loss  in  the  course  of 
transportation.  Jackson  v.  Seley-Comforth  Grain  Co. 
(1926,  Tex  Civ  App)  289  SW  164.  The  court  pointed 
out  that  it  was  a  peculiar  province  of  the  jury  to  pass 
upon  the  conflict  in  the  evidence. 

Where  the  plaintiffs  evidence  tended  to  show  that 
the  plaintiffs  bookkeeper  weighed  out  60,000  pounds 
of  cotton  seed  at  the  plaintiffs  gin  to  be  deUvered  for 
shipment  to  the  defendant  carrier,  but  did  not  know 
whether  all  or  only  part  of  the  seed  reached  the  carrier, 
and  the  drivers  of  only  two  of  several  wagons  testified 
that  they  unloaded  their  seed  from  their  wagons  into  a 
railroad  car,  and  another  person  helping  load  the  car 
said  that  he  was  sure  that  the  car  in  question  contained 
60,000  pounds  of  seed,  and  where  it  was  also  shown 
that  the  car  was  sealed  up  when  it  was  loaded,  and  that 
the  bill  of  lading  placed  the  weight  at  80,000  pounds 
with  the  notation  "weight  subject  to  correction,"  and 
that  the  freight  biU  issued  at  the  point  of  destination 
showed  the  weight  to  be  40,100  pounds,  it  was  held  in 
Oil  Trough  Gin  Co.  v.  Mines  (1919)  141  Ark  133,  216 
SW  310,  an  action  by  the  shippers  for  loss  sustained  in 
transit,  that,  both  parties  after  the  close  of  plaintiffs' 
evidence  moving  for  an  instructed  verdict,  the  trial 
court  properly  directed  a  verdict  for  the  defendant. 

The  court  pointed  out  that  where  both  parties 
request  peremptory  instructions  and  do  nothing  more, 
they  thereby  assume  the  facts  to  be  undisputed  and 
submit  to  the  judge  the  determination  of  the  inferences 


proper  to  be  drawn  from  them.  Recognizing  that, 
under  the  evidence  adduced  by  plaintiffs,  they  made 
out  a  case  against  defendant  and  that  their  evidence 
was  sufficient  to  have  warranted  a  verdict  for  them,  the 
court  pointed  out  that  the  evidence  was  not  undis- 
puted and  that,  consequently,  the  plaintiffs  were  not 
entitled  to  a  directed  verdict.  In  support  of  this  result 
the  court  said  that  the  jury  might  have  found  from  the 
weight  at  point  of  destination  that  the  witnesses  for 
the  plaintiff  were  mistaken  in  placing  or  estimating  the 
weight  at  a  higher  amount. 

Transportation  in  Sealed  Cars 

Even  though  transportation  has  been  completed  in 
sealed  cars,  and  no  seals  have  been  found  broken  and 
no  defects  which  might  result  in  leakage  have  been 
discovered,  a  discrepancy  in  weights  before  and  after 
shipment  may,  when  the  accuracy  of  the  weighing  is 
not  discredited  and  when  the  discrepancies  of  weights 
are  unexplained  or  cannot  be  accounted  for  by 
shrinkage,  sufficiently  raise  an  issue  of  fact  for  the  jury 
as  to  whether  a  loss  of  goods  has  occurred.  Nye- 
Schneider-Fowler  Co.  v.  Chicago  &  N.  W.  R.  Co. 
(1921)  106  Neb  149,  182  NW  967,  infra. 

The  fact  that  goods  were  transported  in  sealed  cars 
does  not,  of  itself,  prevent  the  trier  of  facts  from 
finding  that  a  weight  deficiency  has  been  established. 
See  the  following  cases:  Oil  Trough  Gin  Co.  v.  Mines 
(1919)  141  Ark  133,  216  SW  310,  supra;  Central 
Georgia  R.  Co.  v.  Clark  Milling  Co.  (1929)  40  Ga  App 
113,   149  SE  77,  infra;  Armour  Grain  Co.  v.  Davis 

(1924)  233  111  App  1,  m^m;  Pennsylvania  R.  Co.  v. 
Windfall  Grain  Co.  (1931)  93  Ind  App  194,  177  NE 
902,  supra;  National  Elevator  Co.  v.  Great  Northern  R. 
Co.  (1917)  137  Minn  217,  163  NW  164,  supra;  Great 
Western  Grain  Co.   v.  Chicago,  M.  &  St.  P.  R.  Co. 

(1925)  163  Minn  371.  204  NW  47,  supra;  Moms  v. 
Minnespolis  St.  P.  &  S.  Ste.  M.  R.  Co.  (1913)  25  ND 
136,  141  NW  204,  supra;  Baker  v.  M.  Dittlinger  Roller 
Mills  Co.  (1918,  Tex  Civ  App)  203  SW  798,  supra. 

Even  through  a  shipment  of  corn  was  received  at 
the  place  of  destination  under  the  original  seals  that 
sealed  the  car  at  the  point  of  delivery  to  the  carrier, 
and  there  as  no  evidence  of  leakage,  it  was  held  in 
Central  Georgia  R.  Co.  v.  Clark  Milling  Co.  (1929)  40 
GA  App  113,  149  SE  77,  that  the  carrier  was  Hable  for 
a  shortage  in  weight  at  destination  in  tlie  amount  of 
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520  pounds,  proved  after  deduction  of  natural  shrink- 
age of  one-fourth  of  one  percent.  The  court  applied 
three  propositions  of  law:  "(1)  The  plaintiff  is  not 
required  to  prove  that  the  loss  of  the  com  was  actually 
occasioned  by  the  fault  of  the  defendant  company.  (2) 
A  presumption  arises  that  a  shipment  of  corn  was 
deUvered  to  the  defendant  company  without  any 
deficiency  in  quantity,  and  that  the  loss  occurred  while 
the  com  was  in  its  possession.  (3)  The  duty  is  on  the 
defendant  to  show  that  it  did  not  cause  the  loss." 

It  was  then  pointed  out  that  when  the  defendant 
railroad  showed  that  the  car  was  received  under  the 
original  seal,  and  that  it  found  no  evidence  of  any 
leakage,  this  created  a  presumption  that  the  defendant 
did  not  occasion  the  loss,  but  that  a  mere  presumption 
was  not  sufficient  to  negate  the  presumption  of  loss 
in  transit,  and  that  the  defendant  failed  to  produce 
some  affirmative  proof,  sufficient  to  overcome  this 
latter  presumption,  that  it  did  not  occasion  the  loss. 

It  was  concluded  that  the  evidence  did  not  establish 
where  the  loss  occurred,  and  that  the  defendant  did 
not  overcome  the  common-law  presumption  against  a 
carrier  to  the  satisfaction  of  the  jury.  A  judgment  for 
plaintiff  was  affirmed. 

On  the  other  hand,  the  fact  that  goods  have  been 
transported  in  sealed  cars,  with  the  seals  intact  at  the 
place  of  destination,  tends  to  show  that  a  weight 
deficiency  has  not  occurred  in  transit.  See  Mid- 
Continent  Grain  Co.  v.  St.  Louis-San  Francisco  R.  Co. 
(1949)  166  Kan  641,  203  P2d  141,  infra. 

See  also  Joseph  Toker  Co.  v.  Lehigh  Valley  R.  Co. 
(1953)  12  NJ  608,  97  A2d  598,  39  ALR  2d  318, 
supra,  where  the  court,  in  distinguishing  a  case  reaching 
a  contrary  result  unfavorable  to  the  shipper,  noted  that 
in  the  latter  case  the  goods  were  shipped  in  closed  cars 
and  arrived  with  seals  unbroken. 

Weight  Shrinkage  Due  to  Natural  Causes 

A  carrier  is  not  liable  for  a  natural  shrinkage  in 
weight  during  shipment. 

United  States-See  National  Distillers  Products 
Corp.  V.  Companhia  Nacional  de  Navegacao  (1952,  DC 
Pa)  107  F  Supp  65  (an  action  against  a  railroad  by  the 
consignee  of  a  cargo  of  wine  for  a  gallonage  deficiency. 


where  an  allowance  for  normal  shrinkage  of  2  percent 
was  made). 

Iowa-Smith  v.  Louisville  &  N.R.  Co.  (1926)  202 
Iowa  292,  209  NW  465  (recognizing  rule). 

Nebraska-Nye-Schneider-Fowler  Co.  v.  Chicago  & 
N.  W.  R.  Co.  (1921)  106  Neb  149,  182  NTW  967. 

The  only  loss  for  which  a  carrier  of  an  interstate 
shipment  is  liable  under  the  Carmack  Amendment  is 
the  loss  or  damage  caused  by  it,  and  shrinkage  not 
caused  by  the  carrier,  is  not  a  loss  for  which  the  carrier 
is  so  hable.  Shellabarger  Elevator  Co.  v.  Illinois  C.  R. 
Co.  (1917)  212  111  App  1. 

Statutes  may  require  a  carrier  to  give  the  shipper, 
on  request  a  receipt  for  the  number  of  pounds  of  grain 
received  from  him  and  to  deliver  such  quantity  to  the 
consignee  or  a  connecting  carrier.  However,  such 
statutes  are  not  construed  as  depriving  the  carrier  of 
the  defense  that  the  deficiency  was  caused  by  natural 
events.  See  National  Elevator  Co.  v.Great Northern  R. 
Co.  (1917)  137  Minn  217,  163  NW  164. 

Notwithstanding  a  provision  in  an  Illinois  statute, 
which  makes  the  carrier  liable  for  delivery  of  the 
number  of  pounds  of  grain  received,  without  deduction 
for  leakage,  shrinkage,  or  other  loss,  the  carrier  is 
relieved  from  liabUity  if  it  can  show  an  act  of  God  or 
the  public  enemy  or  the  negligence  of  the  shippers. 
Shellabarger  Elevator  Co.  v.  Illinois  C.  R.  Co.  (1917) 
278  m  333,  116  NE  170,  IRA  1917E  1011.  Conse- 
quently, notwithstanding  the  statutory  provisions,  a 
carrier  is  not  liable  for  loss  in  weight  caused  by  natural 
shrinkage,  and  it  is  error  for  the  trial  court  to  refuse  to 
permit  a  carrier  to  show  that  a  shortage  in  weight  was 
caused,  wholly  or  in  part,  by  such  shrinkage.  Shella- 
barger Elevator  Co.  v.  Illinois  C.  R.  Co.  (1917)  212  111 
App  1. 

A  Minnesota  statute  provided  that  every  common 
carrier  transporting  grain  should  give  the  shipper,  on 
request,  a  receipt  for  the  number  of  pounds  of  grain 
received  from  him,  and  should  deliver  such  quantity  to 
the  consignee  or  proper  connecting  carrier,  "Less  loss 
from  transportation,  not  to  exceed  sixty  pounds  to 
each  car."  The  statute  also  contained  penalty  provi- 
sions for  its  violation,  in  National  Elevator  Co.  v.  Great 
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Northern  R.  Co.  (1917)  138  Minn.  100,  164  NW  79, 
involving  an  action  for  the  loss  in  transit  of  3,926 
pounds  of  rye,  the  trial  court  found  that  the  defendant 
carrier  was  entitled  to  a  credit  of  60  pounds  by  reason 
of  the  statute  set  forth  above.  On  the  plaintiffs  appeal, 
this  part  of  the  judgment  was  reversed.  A  majority  of 
the  appellate  court  expressed  the  view  that  the  statute, 
as  a  purely  penal  statute,  did  not  in  any  way  concern 
the  civil  liability  of  the  carrier. 

Judicial  Notice 

Some  courts  wiU  take  judicial  notice  of  the  natural 
shrinkage  in  the  weight  of  goods  in  transit.  Cardwell  v. 
Union  P.  R.  Co.  (1913)  98  Kan  707,  136  P  244,  infra; 
Mid-Continent  Grain  Co.  v.  St.  Louis-San  Francisco  R. 
Co.  (1949)  166  Kan  641,  203  P2d  141,  infra. 

Although  there  was  no  evidence  offered  by  the 
carrier  as  to  the  natural  shrinkage  of  wheat  in  transit,  it 
was  held  for  the  jury  to  determine  whether  a  wheat 
deficiency  claimed  by  plaintiff  was  due  to  such 
shrinkage,  in  Cardwell  v.  Union  P.  R.  Co.  (1913)  90 
Kan  707,  136  P  244,  where  it  appeared  that  the  grain 
was  shipped  in  July,  soon  after  it  was  threshed. 


.  The  question  to  be  discussed  at  this  point  has  been 
formulated  in  Davis  v.  Zimmem  (1924)  21 1  Ala  63,  99 
So  307,  as  follows:  "(1)  Wliether  proof  of  loss  in  the 
weight  of  a  commodity  like  coal,  after  it  has  been 
delivered  to  the  carrier,  is  prima  facie  evidence  of  a 
corresponding  loss  of  the  substance  of  the  coal;  that  is, 
of  a  failure  to  deliver  an  equivalent  proportion  of  the 
bulk  of  the  coal  received  by  the  carrier;  (2)  if  so,  is  the 
prima  facie  effect  of  that  proof  overcome  by  evidence 
that  such  a  loss  in  weight  may  occur  without  any  loss 
of  corpus,  as  a  result  of  natural  causes-as  by  the 
evaporation  or  drainage  of  water  which  formed  a  part 
of  the  original  weight  evidenced  by  the  bill  of  lading?" 

There  is  authority  for  the  proposition  that,  in  order 
to  meet  a  shipper's  prima  facie  case  of  loss  of  weight  in 
transit,  it  is  not  sufficient  for  the  carrier  to  show  that 
the  goods  shipped  are  subject  to  natural  weight 
shrinkage,  but  that  the  carrier  has  the  burden  of 
proving  that  in  a  particular  case  the  weight  deficiency, 
in  part  of  whole,  actually  did  result  from  natural 
causes.  Smith  v.  Louisville  &  N.  R.  Co.  (1926)  202 
Iowa  292,  209  NW  465;  Joseph  Toker  Co.  v.  Lehigh 
Valley  R.  Co.  (153)  12  NJ  608,  97  A2d  598,  39 
ALR2d  218. 


The  court  pointed  out  that  under  a  Kansas  statute  a 
railroad  company  is  not  Hable  for  shrinkage  not 
exceeding  one-fourth  of  one  percent,  that  judicial 
notice  may  be  taken  of  the  natural  shrinkage  of  grain 
in  transit,  that  the  jury  might  have  drawn  to  their  aid 
their  general  information  of  the  conditions  at  that 
particular  time,  and  that  the  jury  might  have  made 
allowance  even  larger  than  the  statutory  allowance  for 
natural  shrinkage. 

Prima  Facie  Case-Burden  of  Proof. 

The  general  rule,  stated  in  Prima  Facie  Case  above, 
is  that  a  prima  facie  case  of  loss  of  goods  in  transit  has 
been  made  where  the  plantiff  shows  that  the  weight  at 
destination  is  less  than  the  initial  weight.  However,  this 
rule  does  not  answer  all  difficulties  where  the  shipped 
goods  are  subject  to  a  decrease  in  weight  by  the 
operation  of  natural  forces.  The  courts  are  not  in 
agreement  as  to  whether  a  prima  facie  case  so  made  is 
or  is  not  destroyed  by  a  showing  that  the  goods 
shipped  are  subject  to  shrinkage  in  weight  as  the  result 
of  natural  causes. 


Contract  Limitations 

A  provision  in  a  bill  of  lading  exempting  the  carrier 
from  liability  for  any  discrepancy  in  weights  was  held 
against  public  policy,  and  therefore  not  authorized  by 
the  Uniform  Bills  of  Lading  Act  empowering  the 
carrier  to  insert  in  such  instruments  conditions  not 
contrary  to  law  or  public  policy,  in  Shellabarger 
Elevator  Co.  v.  Illinois  C.  R.  Co.  (1917)  278  111  333, 
116  NE  170,  LRA1917E  1011.  It  was  pointed  out  that 
another  Illinois  statute,  passed  in  compliance  with 
requirements  of  the  State  constitution,  required  the 
carrier  to  weigh  the  commodity  received  and  deUver 
that  amount  without  deduction  for  leakage,  shrinkage, 
or  other  loss. 

See  Joseph  Toker  Co.  v.  Lehigh  Valley  R.  Co. 
(1953)  12  NJ  608,  97  A2d  599,  39  ALR2d  318,  where 
the  court  pointed  out  that  an  interstate  shipper's  right 
to  assert  a  claim  for  a  weight  deficiency  against  an 
initial  carrier  was  expressly  provided  for  in  the 
Carmack  Amendment  (49  USC  820  (1 1),  which  pro- 
vides that,  apart  from  exceptions  not  material,  there 
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shall  be  no  limitation  of  liability  for  the  full  actual  loss;  liability  to  the  shipper  for  loss  of  coal  in  transit  shall 
and  that  "neither  the  carrier  nor  the  (Interstate  not  accrue  until  the  loss  exceeds  l-'/4%  of  the  coal 
Commerce)  Commissioner  could  lawfully  provide  that        shipped." 
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